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PREFACE: THE PURPOSE OF THIS BRIEF
This article is about the legal category "person." Personhood brings with it all manner of rights and protections. Human beings, for the most part, are persons; but not so long ago in this country, some were while others were not. Corporations, too, are relative newcomers to personhood and they, of course, are persons for some purposes, but not for others. Corporations were accorded limited personhood because it suited the capitalist system. Up to a point. Thus, corporations can be criminally liable but cannot be incarcerated; they must pay taxes, but cannot vote. The legal category of persons never has been fixed or static, and is not now limited to human beings.

We humans understand the other great apes much more completely than was possible even a few years ago.*1* We now know that chimpanzees, gorillas, bonobos, and human beings are all species of African great apes. Together with orang-utans, we are members of a slightly larger taxonomic group known as the great apes, or "hominoidea."*2* Not only do we have a new understanding of our biological kinship with the other great apes, but we have also gained an awareness about their complex emotional and social repertoires. This knowledge brings with it an ethical and constitutional issue which is fundamentally important to the system of values which informs and animates our society and, hence, our law.  That issue is whether we can, in good conscience, maintain the legal distinction between persons and nonpersons by drawing a bright line around human beings (and a few of their creations), to the absolute exclusion of all others. More specifically, this Brief addresses the question whether the Constitution of the United States ought to accommodate non-human great apes by affording them the rudimentary protections afforded other persons.

The concept of personhood serves a dual function: "it helps to protect those considered persons against suffering the hurts and indignities that the selfish tendencies of human psychology could inflict on them, and it helps to justify treating those creatures not considered persons selfishly."*3* To classify certain beings as persons is to grant them moral and legal rights which protect them from being treated as nothing but a means to human satisfaction. To deny such rights is to permit such beings to be used as property, or creatures of nature existing for the sake of human satisfaction. Our law currently views most beings as fitting into one of these two categories: persons with constitutional rights or items of property. 

The laws of the United States place non-human great apes on the "property" side of the line that divides persons from property. Such classification parallels the Cartesian view*4* of all non-human living beings as machinery. Yet modern knowledge indicates that volition versus mechanical response is not a dichotomy but a continuum.*5* The non-human hominids present compelling reasons for our law to move beyond the legal dichotomy that divides "persons" from "property." The plaintiff in this Brief argues that if only two categories exist in the modern legal mind, she belongs in the category of "persons" for the purpose of the constitutional protections whose benefits she now seeks.

The term "non-human rights" may sound odd or at least unfamiliar, but, as was explained in a famous legal essay, "each time there is a movement to confer rights upon some new ‘entity,’ the proposal is bound to sound odd or frightening or laughable. This is partly because until the rightless thing receives its rights, we cannot see it as anything but a thing for the use of ‘us’—those who are holding rights at the time."*6* Whenever humans have considered extending the scope of personhood, fear of the consequences has emerged as the prime argument for not doing it. John Stuart Mill asked: 

But was there any domination which did not appear natural to those who possessed it? ...So true is it that unnatural generally means only uncustomary, and that everything which is usual appears natural. The subjection of women to men being a universal custom, any departure from it quite naturally appears unnatural.*7*
Because the property classification treats non-human apes as instruments, tools, and toys, their interests can be protected only by reclassifying them as persons. Our present knowledge about their abilities compels this reclassification. In 1997, the British Parliament acknowledged this when it announced a ban on invasive experiments on chimpanzees and other hominids. Lord Williams of Mostyn said, "This is a matter of morality. The cognitive and behavioural characteristics and qualities of these animals means it is unethical to treat them as expendable for research."*8* Thus a government has officially decided that the nature and capacities of certain non-humans demand that we no longer be entitled to treat them as property. This, without regard to any benefit to humans that might result from doing so.

On October 8, 1999, the New Zealand Parliament introduced, through the Animal Welfare Act, a prohibition of the use of all non-human great apes in research and testing, unless such use is in the best interests of the subject or her species.*9* This marks a dramatic change in the status of non-human hominids: they cannot be treated as research tools, to be used for the benefit of humans.

One potentially daunting aspect of extending rights anew is logistical. Often, these logistical problems have been given as reasons for opposing the recognition of the rights of a given group. But solutions to practical problems have often evolved only after society had determined to chart a new legal course. The history of school desegregation offers an example of this phenomenon. Moral and legal progress in the United States has enabled this society overcome deep-seated prejudices, and to develop practical solutions to difficulties arising from the new social landscape. 

Furthermore, one salient factor should temper any concerns about the practical consequences of recognizing the rights of great apes. Free-living apes, or those in their natural habitats, do not attempt to invade our societies: it is we who invade and disrupt theirs, thus creating the problem.*10*
In this Brief we argue that our new knowledge of great apes mandates the protection of their fundamental interests by our legal system. Both those individuals living in captivity, and those still in their native environment*11*—whose greatest need is simply to be let alone—are entitled to protection. Specifically, this Brief addresses the plight of non-human great apes in the United States, all of whom are living outside of their native environment.*12* It presents the case of a chimpanzee whose human guardian contests an order dispatching her to a government-funded biomedical research laboratory. The story of Evelyn Hart is a composite; Hart personifies every non-human great ape who is sold into human commerce. The cases and resources cited in footnotes are actual. The constitutional issues concern the actions of the state of Georgia and of the National Institutes of Health, a federal entity. Both entities now support invasive research on non-human great apes. Therefore, this Brief considers the application of constitutional law on a federal level, as well as its application to a state through the Fourteenth Amendment. 

"Although the Constitution is a legal document," writes Professor Cass Sunstein, 

there will be a great deal of opportunity to adapt constitutional meaning to changes in both understanding and practice over time. Words are outrun by circumstances. They may be rendered ambiguous by the sheer passage of time. New problems will emerge, and constitutional text may well fail to solve them, or even to address them.*13* 

Thus, advances in genetic research, anthropology, primatology, ethology, and psychology may challenge judges to recognize a new reality through a case resembling Evelyn Hart’s in the near future. In the following Brief, we argue the moral imperative for this legal development, and we show how a plaintiff like Evelyn Hart can be accommodated within existing constitutional provisions. 

Toshisada Nishida, a Professor of Zoology, has compared the other hominids, with their complex cultures and cognitive abilities, to members of hunter-gatherer societies.*14* Were our government to import humans from such a society in order to subject them to lifelong confinement and use them in painful research for the benefit of U.S. citizens, the idea would be universally denounced as unconscionable, and our Constitution would be invoked to confirm what our moral senses tell us. In light of our knowledge about other great apes, their importation and enslavement ought to provoke the same responses.

The dual task of this Brief is to (i) demonstrate what we now know about certain non-human great apes, in the light of scientific evidence, which will itself establish the nature of the moral imperative, and (ii) to show how this new knowledge entitles Evelyn Hart, and others similarly situated, to the protection afforded "persons" under the Fifth, Eighth, Thirteenth, and Fourteenth Amendments to the United States Constitution. 
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QUESTION PRESENTED FOR REVIEW

Is a non-human great ape a person for purposes of Due Process and Equal Protection components of the Fifth and Fourteenth Amendments of the United States Constitution? Do the Eighth and Thirteenth Amendments to the United States Constitution, as well as U.S. obligations under international law, additionally protect the non-human great ape’s interest in freedom and bodily integrity?

CONSTITUTIONAL PROVISIONS INVOLVED
The Fifth Amendment to the Constitution of the United States provides in pertinent part:

No person shall…be deprived of life, liberty, or property, without due process of law.

The Eighth Amendment to the Constitution of the United States provides in pertinent part:

[C]ruel and unusual punishment [shall not be] inflicted.

The Thirteenth Amendment to the Constitution of the United States provides in pertinent part: Neither slavery not involuntary servitude, except as a punishment for a crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.

The Fourteenth Amendment to the Constitution of the United States provides in pertinent part: No State shall... deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

STATEMENT OF THE CASE

This case raises the important issue of inclusion within the class of persons whose rights are constitutionally protected. Petitioner asserts that the U.S. Court of Appeals for the District of Columbia incorrectly determined that she is not a person for the purpose of the Constitution; and the consequent denial of protection to Petitioner’s fundamental interests is therefore unconstitutional. The United States Court of Appeals for the District of Columbia declined to address this issue, invoking third-party standing barriers read into Article III of the Constitution in Sierra Club v. Morton*15* and Lujan v. Defenders of Wildlife.*16* Petitioner, however, brings her claim in her own name. Based on the clear and present evidence of her eligibility, Evelyn Hart appears today to assert her right to be removed from the legal category of "property" and included within the category of "person" in so far as the category to which she is assigned affects the protection of her fundamental interests in life and in freedom from captivity and torture.

PARTIES TO THE PROCEEDINGS

PETITIONER:

Evelyn Hart, also known as CH-594, through her Guardian Ad Litem, Robin Lane

RESPONDENT:

Donna E. Doe, Secretary, U.S. Department of Health and Human Services

STATEMENT OF JURISDICTION

The jurisdiction of the Court is invoked under 28 U.S.C. §1254(1) and under the general federal question provision, 28 U.S.C. § 1331. The appeal was filed on 2 February 2006 from a Memorandum Opinion and Order, entered by the Court of Appeals on 1 January 2006, dismissing the case.

PROCEEDINGS BELOW

A. Proceedings Before the District Court

Robin Lane appeared before this Court as guardian ad litem on behalf of Petitioner. Evelyn Hart thus filed suit in U.S. District Court challenging the validity of the National Institutes of Health (NIH) documents that register her as property and authorize her removal to the Yerkes Regional Primate Research Center at Emory University for use as a subject in "invasive biomedical research."*17* Petitioner asserts the act of registering herself as property under NIH regulations violates the Due Process component of the Fifth Amendment, the equal protection component of the Fourteenth Amendment’s Due Process Clause, the Eighth Amendment prohibiting cruel and unusual punishment, and the Thirteenth Amendment barring slavery. Respondents requested dismissal of the case for failure to state a claim; Respondents further stated that Evelyn Hart did not exist and identified the Petitioner as CH-594. In a Memorandum Opinion and Order filed April 29, 2013, the case was dismissed by Judge Sue A. Sponte, United States District Judge for the District of Columbia, on the basis that Evelyn Hart lacked standing to challenge the NIH records defining her as NIH property, and that Evelyn Hart was legally under the ownership and control of the NIH and called CH-594. 

B. Proceedings Before The Court of Appeals

The Petitioner appealed to the Court of Appeals for the District of Columbia Circuit. The Court of Appeals held that Professor Lane, in his own right, lacked standing to bring this action; and in light of controlling precedent, NIH owns the chimpanzee, who has no cause of action of her own. In addition to citing the stringent requirements for third-party standing,*18* the Court of Appeals cited Int’l Primate Prot. League v. Adm’rs of the Tulane Educ’l Fund*19* in support of the dismissal of Evelyn Hart’s case. Specifically, because NIH research is overseen by Institutional Animal Care and Use Committees (IACUCs), the public interest in subjects’ welfare is represented; thus Evelyn Hart’s claims fall outside of the Animal Welfare Act "zones of interest."*20* Moreover, the Court held that no non-human member of the great ape species may present "cases" or "controversies" under Article III of the Constitution.*21* 

Judge Wilde dissented. She concluded: 

The cases cited by the majority are not appropriate precedent to the case of Evelyn Hart, given modern scientific knowledge about great apes. Here we are asked to consider a plaintiff who can reason and communicate at the level of a young child. The majority fails to find standing for a laboratory tool, but Evelyn Hart defies such categorization. The court would find standing in cases of experimentation upon intellectually incapacitated humans; of that, there is no doubt. Evelyn Hart has a greater capacity to reason and to suffer than some humans, whom we rightly protect, and we pay homage to an arbitrary distinction if we refuse to consider her capacity to suffer simply because she does not look like us. In light of current knowledge about the social and psychological needs and capacities of the great ape species as demonstrated by evidence submitted, Evelyn Hart presents a compelling case, deserving of review. 

This Court thereafter granted certiorari.

STATEMENT OF FACTS
Petitioner Evelyn Hart is a seven-year-old chimpanzee. Hart is also identified by the number CH-594, used in place of her name to preclude any tendency on the part of doctors, researchers, and laboratory technicians to become emotionally involved with her,*22* a technique also used for prisoners and inmates of concentration camps. It is not known whether Evelyn Hart, along with twenty-six of her lab mates, would survive the onset of full-blown symptoms of the planned laboratory-induced illness.

Evelyn Hart is currently in good health, with the exception of some evident damage to the tissue of her right leg, reportedly caused by an accident during training to ride a motorbike in a night club act, before her second birthday. At the age of three, she was spotted by an unmarried septuagenarian, Hildegarde Hart, who was a well-known nightclub singer in the 1950s. Ms. Hart adopted the chimpanzee, named her Evelyn, and treated her much as she would have treated her own human child. Evelyn became known in the social circle at events hosted by Ms. Hart, where the chimpanzee would pass hors d’oeuvres and play games with the guests.

On 15 March 2013, Ms. Hart passed away. Her will named Evelyn and a local Christian Scientist church as legatees to the house, an extensive art collection, and stocks valued at $840,000. Dr. Laughlin Ayre, a second cousin whom Ms. Hart had not seen for more than fifteen years, successfully contested her will as a product of an insane delusion. Dr. Ayre removed the art collection from the Hart home, and proceeded to list the home for sale. Although he clearly knew of Evelyn’s existence, Dr. Ayre apparently ignored her presence in the house at that time.

Robin Lane is a lecturer in psychology and a Christian Scientist practitioner. In April, Professor Lane met Dr. Ayre on the Hart property, as Ayre was removing the furniture from the Hart home. Lane explained that he had come to find Evelyn, and that, in spite of Ayre’s prevailing suit in orphan’s court, Lane was willing to look after Evelyn even without a precatory inheritance. Ayre had Lane barred from the property.

The Humane Society of Eden Falls, Maryland was called to the late Ms. Hart’s home on 26 June 2013 by a neighbour who noticed Evelyn attempting to open a first-floor window. Tracy Quinn, one of the animal control officers who responded to the call, found Evelyn in the late Ms. Hart’s bedroom, rocking, and later diagnosed as suffering from early stages of malnutrition and dehydration. A veterinarian was called to the shelter where Evelyn had been taken; he administered a subcutaneous saline solution to Evelyn. The officers contacted Dr. Ayre after looking into the property records. According to their reports, Dr. Ayre was gruff initially; but he grew increasingly attentive and, by the end of the telephone conversation, promised to drive to the shelter immediately. He arrived, carrying a case of wine for the shelter employees and a fruit basket for Evelyn. He demanded that Evelyn be surrendered to him, showing as proof of ownership a document issued by the probate court.  Two days later, Dr. Ayre walked into the National Institutes of Health in Rockville, Maryland, holding Evelyn’s hand. When he walked back out, he held only a receipt.

Evelyn Hart is slated for use in invasive biomedical research as part of an ongoing project funded by the National Institutes of Health ("NIH"). She is to be shipped to Emory University, in Atlanta, U.S., and placed in a viral disease study currently in progress. 

Evelyn Hart’s case was dismissed by the Court of Appeals, where she was deemed to be property. She appeals to the United States Supreme Court, challenging precisely such classification through this claim.

SUMMARY OF ARGUMENT
Plaintiff Evelyn Hart is a member of a class known as the non-human great apes-- a category that includes chimpanzees, gorillas, bonobos and orang-utans. The core problem she faces is that the law, as it now stands, distinguishes between the "personhood" of human beings and the property status—that is, the denial of personhood—to non-human great apes.

The Supreme Court should change that by recognizing that, with respect to the essential purposes of the Fifth, Eighth, Thirteenth, and Fourteenth Amendments, Evelyn Hart is a person. Her confinement, torture, and death must be prohibited because there is no moral quality which separates her from other people who are rightly protected under the Constitution. In common with many mentally disabled people, Hart has capacities which differ from those of most human adults. But even when mentally disabled humans function only on a basic level, they are "persons" in the eyes of the law. Therefore, the government’s interest in performing highly dangerous and painful research on Evelyn Hart must be subjected to the most stringent level of scrutiny. 

Regulations would differentiate between human and non-human apes. There are various ways to apply the Bill of Rights. The Supreme Court has held, however, that where certain fundamental rights are involved, regulation limiting these rights may be justified only by a compelling state interest. The legislative enactments must be narrowly drawn to express only the legitimate interests at stake.*23* Unjustified deprivation of liberty, the infliction of severe pain, and the killing of any individual great ape, human or non-human, violates fundamental rights. 

Being a legal person, Evelyn Hart has a fundamental interest in life and liberty. The Fifth Amendment Due Process Clause, as well as the Equal Protection and Due Process provisions of the Fourteenth Amendment, expressly protect "any person."*24* Moreover, a denial of legal protection would violate the Thirteenth Amendment’s prohibition of "involuntary servitude, except as punishment for a crime whereof the party shall have been duly convicted."*25* Petitioner notes that she has committed no crime and has never been convicted of any; therefore her involuntary servitude to the state university or to the National Institutes of Health is unconstitutional. Finally, Petitioner argues that because she is a legal person, the plans of the National Institutes of Health and Emory University offend the Eighth Amendment to the United States Constitution, as well as the prohibition of torture, a basic principle of customary international law referenced by implication in the United States Constitution in article. 1, § 8, clause 10.

Petitioner presents a justifiable controversy and has a stake in its outcome. The "logical nexus between the status asserted and the claim sought to be adjudicated"*26* and the "necessary degree of contentiousness"*27* are both present. In short, the answer to the question "is there an injured person speaking?" is yes.*28* Because of the serious impact the outcome of this case will have on her life, and because of the importance of the issues presented by this pressing legal question, Evelyn Hart asks this Court to review the merits of her plea, and to grant her freedom.

ARGUMENT
I. NON-HUMAN GREAT APES ARE PERSONS FOR THE PURPOSE OF THE CORE PROTECTIONS OF DUE PROCESS AND EQUAL PROTECTION
A. LEGAL RECOGNITION OF CANDIDATES FOR INCLUSION AS PERSONS HAS ALWAYS DEVELOPED IN ACCORDANCE WITH HUMAN KNOWLEDGE AND THE MORES OF THE TIME

The Constitution includes no definition of a person.*29* Therein lies much of the dynamism of our constitutional jurisprudence. Professor Tribe explains this eloquently when he notes that "[a]ny fundamental rights of personhood and privacy too precisely or inflexibly defined defy the seasons and are likely to be bypassed by the spring floods."*30* By any meaningful set of criteria, modern knowledge demonstrates that non-human great apes are persons, morally and legally entitled to certain basic rights under the Constitution. Non-human hominids might have a less complex set of values than humans have.*31* But legal equality does not mean equivalence: it does not mean that all individuals are the same, or have the same needs. Petitioner makes no demand for permission to vote or to hold public office, but for freedom from dire physical and emotional pain. Although Petitioner does not need each and every right that is secured for humans by means of constitutional protections, her demonstrated capacities belie any claim that she merits no basic rights. Classifying her as property—like a building or a desk—ought to shock the conscience, because it condemns her to a life of severe distress. Because Hart satisfies the most fundamental criteria of personhood, she must be classified accordingly: as a person who merits an appropriately limited set of constitutional rights.

We now know that the members of the great ape family—the chimpanzee, the bonobo, the gorilla, the orang-utan, and the human—are all rational beings with complex emotional lives and strong social bonds that last a lifetime.*32* All can be harmed, and they are aware that they are being harmed.*33* The fact that the framers of the Constitution did not know these facts does not render our modern understanding unfaithful to their essential objectives. Western science has only recently begun to learn about the social structure of non-human great apes. Not until the 1960s did we know that tools are an integral part of their lives in nature.*34* It would have been impossible to anticipate such discoveries two centuries earlier. Nevertheless, the Constitution is able to adapt to the knowledge and social realities of its time.*35* 

Petitioner does not deny the importance of stability in the interpretation of individual rights; but "[t]he crucial stability in any case is that of integrity: the system of rights must be interpreted, so far as possible, as expressing a coherent vision of justice."*36* This legal evolution attests to one of the distinguishing features of the Constitution: its flexibility.*37* 

The framers of the Fourteenth Amendment did not presume that "equal protection of the laws" meant a society free from segregated schooling.*38* Yet in 1954, eighty-six years after the ratification of the Fourteenth Amendment, the Court did in fact decide that segregated schools could not continue to co-exist with the Amendment.*39*
Scientific knowledge, and the view of our society and our universe it creates, evolves over the centuries.*40* Knowing, then, that the public’s morality and sense of purpose do change, we turn now to the philosophical elements of personhood.

B. NON-HUMAN GREAT APES MEET THE PHILOSOPHICAL CRITERIA FOR PERSONHOOD 

Philosophers, ancient and modern, agree on the basic components of personhood. The word "person" was introduced into philosophical discourse by the Stoic philosopher Epictetus, who used it to describe the role one played in life.*41* Theologian Joseph Fletcher provided a list of "indicators of humanhood" that includes self-awareness, self-control, a sense of the future, a sense of the past, the capacity to relate to others, concern for others, curiosity, and communication.*42* Bioethicist Peter Singer speaks of the same qualities, but notes that they do not define the biological species Homo sapiens so much as they describe elements of personhood.*43* John Locke defined a person as a "thinking intelligent being that has reason and reflection and can consider itself as itself, the same thinking thing, in different times and places."*44* Locke’s definition makes "person" close to Fletcher’s "human" except that it selects thinking and self-awareness as the central characteristics.*45* The attributes of personhood most frequently mentioned and accepted are clearly present in all of the non-human great apes.*46* 

Being a member of the class of non-human great apes, Petitioner Hart meets the relevant philosophical criteria of personhood in a similar manner to the way humans meet those same criteria. Thus her exclusion from our moral consideration is irrational and arbitrary—not only morally unjustifiable.*47* This becomes clear when we consider and apply the indicators of "personhood" recognized by Locke and, more recently, by Singer. 

1. Rationality and self-awareness. Dr. Goodall’s thirty-eight years of observing chimpanzees at the Gombe Stream Reserve in Tanzania have been described as a longitudinal study of another culture.*48* Goodall’s writings include the best-known descriptions of non-human tool-making and tool-using in natural environments; these skills were previously considered unique to humans.*49* Non-human hominids’ comprehension of the causality of fashioning and employing tools reflects the capacity for complex problem-solving abilities.*50* Pressures associated with complex social living require cognitive characteristics that have been observed in the social interactions of other great ape species.*51* Among these are the ability, also once thought uniquely human, to appreciate the perspective of another individual.*52* 

With respect to what Locke terms "reflection," we might ask whether a non-human hominid recognizes an experience as her own experience, and whether she is able to think about an experience without prompting from external stimuli. Self-consciousness encompasses an awareness of oneself and others;*53* as we shall see below, non-human great apes demonstrate this quality at a sophisticated level, displaying their understanding that others also have mental states and thoughts.*54* 


Before one can conceive of another’s perspective, one must understand one's own self-image.*55* In 1970, G.G. Gallup, Jr. first demonstrated that chimpanzees could recognize themselves in a mirror after being marked with vibrant red dye while asleep; they later used the mirror to investigate areas of their bodies which they could not otherwise see.*56* Passing the mirror self-recognition test continues to be most widely accepted as evidence for self-recognition and, in turn, some facet of self-awareness.*57*
2. Self-control. Tetsuro Matsuzawa and his team at Kyoto University in Japan studied food retrieval by pairs of chimpanzees--a "witness" who had seen food being hidden and a "bystander" who hadn't.*58* The "bystander" chimpanzee tended to follow the "witness," apparently understanding the witness's knowledge.*59* Self-control was exhibited by the witness, who would occasionally deceive the other by avoiding the food and leading the bystander to an empty box.*60*
3. A sense of the future. Frans de Waal has discussed Kakowet, a bonobo who spotted zoo keepers turning on water valves that threatened to flood a nearby moat where infant apes were playing.*61* Kakowet warned a zoo keeper and helped rescue the babies.*62* This demonstration of the bonobo’s ability to know that babies would be in the path of rushing water and unable to save themselves is an example of advanced thinking which, like the abilities to make and to use tools, was once considered uniquely human.*63*
4. A sense of the past. Gloria Grow runs the Fauna Foundation, a sanctuary for fifteen chimpanzees who were released from a New York laboratory that closed in 1997.*64* She has written a number of accounts evidencing chimpanzees’ memory of the past.*65* Among many such events recorded by Grow, a few stand out as particularly disturbing. An example is an incident which took place when Grow received a shipment of wood pellets for the gas stove, got a trolley from behind the sanctuary building, loaded the bags of pellets on to the trolley, and pulled it past the chimpanzees to the stove.*66* As she did so, chimpanzees Tom and Pablo simultaneously emitted a piercing shriek, whereupon all fifteen of the chimpanzees lunged to the front where Grow was pulling the trolley.*67* Within seconds, all fifteen were clinging to the bars, rocking back and forth, screaming aggressively and staring angrily at Gloria.*68* Then Gloria remembered: this was the trolley that came from the laboratory, and this was the first time the chimpanzees had seen it in two years.*69* That trolley had been used in the lab to transport unconscious chimpanzees from their cages to the surgery room.*70* 
This capacity to recall traumatic events indicates not only the depth of the psychic pain the great apes can experience, but also the intensity of fear they can feel in anticipation of continued and future suffering.*71* Thus when non-human great apes are held for biomedical research, they are forced to endure not only the physical pain, but also the memory of past injuries, together with the reality that they are trapped and helpless to avoid the imposition of future pain.*72* 
5. Capacity to relate to others. Sarah, an adult female chimpanzee, was presented a series of videotaped sequences depicting a human experiencing some type of problem.*73* One scene showed a human being shivering violently while standing next to a disconnected portable heater.*74* 

As Sarah watched, the video was interrupted just when the actor would have likely thought of a solution.*75* Sarah was then required to choose the best of several photographs showing a viable solution.*76* Sarah selected a picture of a connected heater. Of eight problems shown to her on videotape, Sarah correctly answered seven problems.*77* Thus Sarah demonstrated the ability of non-human great apes to interpret a situation from another’s point of view. 

Another example of non-human hominids’ capacity to relate to others is described by Roger Fouts, a psychology professor at Central Washington University, and Co-director of the Chimpanzee and Human Communication Institute.*78* He recounts an interaction between Washoe, an adult chimpanzee, and a volunteer who worked every day with her.*79* When the volunteer became pregnant, Washoe, who had had two pregnancies of her own (both ending in early death), was very attentive and would ask the volunteer, through sign language, about the baby.*80* At one point, the volunteer stopped coming to see Washoe.*81* When she returned, Washoe acknowledged the volunteer but kept her distance, as if hurt by the volunteer’s absence.*82* The volunteer explained to Washoe that she had miscarried, signing, "My baby died." Washoe looked at the volunteer, and signed, "Cry." Later, as the volunteer was leaving, Washoe signed, "Please person hug."*83*
6. Concern for others. From John Locke's perspective, concern for others is irrelevant to the question of Hart's personhood; it is, however, relevant to establishing, in a fuller sense, the arbitrariness of denying basic legal protections to some hominids, but not all.*84* The concern that non-human hominids are able to extend to others is illustrated by the U.S. publication People Magazine, which features articles about people whose situations appeal to the general interest. Among the "twenty-five most intriguing people" of 1996, the magazine listed a gorilla named Binti Jua.*85* Binti was decorated with a medal from the American Legion, and presented with an honorary membership in a Downey, California Parent-Teacher Association, after she rescued a three-year-old child who fell twenty-four feet to the cement floor of the gorilla enclosure at Brookfield Zoo in Illinois.*86* In a widely televised scene, Binti, with her own infant on her back, lifted the unconscious human child, carried him across the compound and, rocking him softly, laid him before the entrance where the paramedics and zoo staff were waiting.*87* The child recovered.*88*
We may ask whether Binti could comprehend the moral significance of her act. Philosophers have argued the same question, but in the context of human acts of altruism.*89* Yet, as Sapontzis so eloquently puts it, if we ascribed moral actions only to those who could answer the questions of moral theory, "there would be very few moral actions."*90* 

Roger Fouts commented thus on Binti’s act: "Binti clearly demonstrates that, just as some humans are capable of compassion, caring, and altruistic acts, so too are some members of the gorilla species…..Obviously compassionate empathy is an adaptive trait. If it were not, very few infants of any species with long childhoods that depend on their mother’s compassionate empathy would survive."*91* This story affords substantial evidence that moral responsibility is not the exclusive domain of human beings and that concern for others is felt, and acted upon, by persons like Binti Jua.

7. Curiosity. Roger Fouts describes in detail a rather entertaining demonstration of chimpanzee Washoe’s curiosity—and of her ability to contrive an experiment to satisfy that curiosity. Fouts purchased a doormat for Washoe.*92* He waited for her to inspect it carefully, as she did with all new objects.*93* But she took one look at the mat and jumped back, and crouched in a corner.*94* Suddenly she stood up, grabbed one of her dolls, approached the mat within the distance of her own height, and tossed the doll on top of 

the mat.*95* She watched intently for several minutes, but nothing happened to the doll.*96* Then, Washoe approached the mat, snatched the doll, and carefully inspected it. After that, Washoe began using the doormat with no evident fear.*97*
8. Communication. Although not a criterion for Lockean personhood, the ability to communicate underscores the richness of all great apes’ social lives.*98* Sue Savage-Rumbaugh, Professor of Biology and Psychology at the Georgia State University, has studied cognition in humans and non-human apes since 1972.*99* In her study, and in others,*100* gorillas, orang-utans, bonobos, and chimpanzees have proved capable of grasping various components of human language in the forms of signs, symbol, and spoken English.*101* They use sign language to converse with humans, with each other, and to themselves.*102* They laugh at their own jokes and those of others.*103* 

Francine Patterson was awarded a doctorate in developmental psychology for her studies of several gorillas who are able to communicate in human language.*104* One of these gorillas, Koko, has acquired a vocabulary in sign language exceeding 1,000 words and replies to both signed and spoken questions.*105* Koko, who has achieved scores between 85 and 95 on the Stanford-Binet Intelligence Test,*106* differentiates between words used in a concrete sense and in the abstract. For example, when asked to define "hard," she has answered with "work" as well as "rock."*107* She shortens words and creates puns (for example, using the sign for "knock" as a substitute for the word "obnoxious" based on the auditory similarity in the spoken versions of the two words.)*108* She invents terms when no appropriate name is available (for example, "bottle necklace" for a six-pack soda can holder.)*109* 

Koko makes faces and examines herself in a mirror; she enjoys imaginary play, alone and with others.*110* She has been known to scream when angered, and to cry when left alone.*111* She anticipates others’ reactions to her acts, and sometimes lies to avoid disapproval.*112* She becomes visibly uneasy when asked to discuss death—her own, or that of others.*113* Her reaction to the idea of facing death in her future matches, at a sophisticated level, Locke’s view of one’s ability to perceive oneself as oneself, "in different times and places," as necessary for personhood.

Describing the chimpanzee’s emotional complexity, Goodall observes, "a young chimpanzee who loses his or her mother will show signs very similar to clinical depression in humans, signs which we describe as grief."*114* Dr. Goodall has informed scientists, many of whom inject diseases into great apes, test drugs on them, and dissect them, that the apes are not only like us physiologically, which they find useful, but also psychologically.*115* 
C. CONTINUED CLASSIFICATION OF NON-HUMAN GREAT APES AS MERE PROPERTY IS BOTH MORALLY AND LEGALLY INTOLERABLE

The capacities of non-human great apes correspond with the core elements of personhood. This fact renders their continued classification as property intolerable. In recognition of the special burden a court faces when asked to apply existing law to a new type of plaintiff, Petitioner has provided the underpinnings—philosophical, historical, and legal—for her identity before the court. For persons do not appear before a court self-defined or ready-made. A court must make a judgment before it can perceive, hear, or talk about "she," "you," "the plaintiff," or whatever other term is used to address one who argues the merits of her case.*116* 

In books and in common speech, "person" is often used as meaning a human being, but the legal meaning of a "person" is one who has legal rights and duties.*117* Whether an entity ought to be considered a legal person depends on whether the entity can and should be afforded a set of legal rights and duties.*118* The particular bundle of rights and duties that accompanies legal personhood already varies according to the nature of the entity. For example, corporations are legal persons, but they have different sets of legal rights and duties from natural persons.*119*
Plaintiff Hart urges this Court to deal with her on the basis of her capacities--that is, what her intellectual and emotional life is like. Hart asks this Court to put aside any prejudices which are based on the fact that she is not a member of our species, or that she looks different from other plaintiffs. The law recognizes all human beings as having some basic rights and interests that must be protected. Hart shares morally relevant traits with humans, which underscores the need to respect her rights and interests. In addressing the objection that rights should not be given without duties, it is essential to remember that the intellectually disabled have rights, although we would not hold them responsible for their actions in all cases.*120* The situation is quite the same here. Hart is a sentient, self-aware being. In human terms, she may not be at the level at which we would attribute responsibility to her, as we would to a mature human, but that is no reason for denying her basic rights. This is consistent with the fundamental legal premise that the particular bundle of rights and duties that accompanies legal personhood varies according to the nature of the entity.

Professor Singer explains that admitting non-human great apes into a community of equals can be urged without asserting "equivalence":*121* 

When people first hear the term "the community of equals", they sometimes think "equal" means "the same", or that members of the "community of equals" should be treated in exactly the same way. This is not true for humans, nor is it true for the other great apes. 

For instance, considering human physiology and the strength of human arms, it would be absurd to insist that all humans should have an opportunity to live in trees. For orang-utans, however, with their greater strength 

and agility when off the ground, and their preference for living in trees, such a demand makes considerable sense. 

When we include our fellow apes in the community of equals, we assert that they are our moral equals in the crucial areas of right to life, protection of freedom, and prohibition of torture.*122* 

II. RELIEF IS NECESSARY TO PROTECT PETITIONER’S RIGHTS UNDER THE FIFTH AND FOURTEENTH AMENDMENTS 
A. INFRINGEMENT ON PETITIONER’S LIFE, LIBERTY, AND BODILY INTEGRITY OFFENDS THE DUE PROCESS CLAUSE IN THE FIFTH AND FOURTEENTH AMENDMENTS 

In 1982, the Supreme Court considered for the first time the substantive due process rights of the involuntarily-committed mentally disabled, and held that the Constitution protected Nicholas Romeo, a profoundly mentally disabled man, from bodily injury and bodily restraints at the institution.*123* Thus the majority duly found constitutional protection under the Fourteenth Amendment’s Due Process Clause for a person who, although 33 years old, had the mental capacity of an 18-month-old child, with an I.Q. between 8 and 10, unable to talk and lacking in the most basic self-care skills.*124* The Court stated that in the past, courts have noted that "the right to personal security constitutes an ‘historic liberty interest’ protected substantively by the Due Process Clause."*125* 

The social skills that guide our lives, a measure of our ability to think our way into the minds of other individuals, does not appear until about the age of three or four in normal human children.*126* Many autistic humans never develop to that stage.*127* Non-human great apes exceed the capabilities of autistic humans individuals in those key social skills.*128* Jane Goodall has analyzed how chimpanzees communicate feelings such as fear, stress, anger, and pleasure.*129* She includes visual, tactile, auditory, the use of symbols, and other forms of communication, posture, and smell.*130* There is a documented overlap between these forms of communication and those observed in the severely mentally disabled.*131* In fact, apes’ ability to communicate in sign language by initiating conversation and inventing new words demonstrates that there is much that a chimpanzee or a gorilla can do that a profoundly mentally disabled human cannot do.*132* The fact that Evelyn Hart has greater and more fully developed cognitive capacities than Nicholas Romeo makes plain that a mechanical denial of all Constitutional protections to her is no longer legally or morally tolerable.

In the instant case, the purpose of the proposed involuntary confinement of Evelyn Hart at Emory University is to subject her to non-therapeutic invasive research, a severe burden on her most fundamental interests. The imposition of this burden is not for her own protection: she stands to gain no benefit from it. Moreover, Petitioner would suffer greatly from laboratory confinement itself.*133* Thus, the effect of the protection given by due process, and the importance of her liberty, have as much validity to Evelyn Hart as to most human beings. 

Petitioner does not ask this Court to unearth any new fundamental rights which might be embedded in the Due Process Clause. That clause expressly protects life and liberty, the core interests claimed by Petitioner.*134* Indeed, the protection of individual interests in life and liberty is one of the defining characteristics of our constitutional system. The tradition of flexible interpretation of a living constitution permits the courts to adjust the scope of these fundamental protections to the needs of the times.*135*
Petitioner appreciates that no constitutional right, not even liberty, is absolute. But absent an extremely compelling interest, fundamental rights cannot be violated.*136* What type of state interest would permit human confinement, mutilation, and so forth? The interest would have to be extraordinary; otherwise the violations of basic rights involved would be unconscionable, as it is in situations described in later sections of this Brief. If this Court were to deny Evelyn Hart’s standing, it would call into question the foundation of certain recently acknowledged rights of the mentally disabled. Petitioner asserts that the Due Process Clause protects her life and future; and that because she has the psychological capacity to appreciate both liberty and the deprivation of liberty, she is entitled to be classified as a person for purposes of Due Process under the Fifth and Fourteenth Amendments. 

B. FORCING THE PETITIONER TO SUBMIT TO INVASIVE RESEARCH WOULD VIOLATE CONSTITUTIONAL GUARANTEES OF EQUAL PROTECTION OF THE FEDERAL AND STATE LAWS

1. Petitioner’s mental and physical suffering would be comparable to the suffering of a human subjected to invasive scientific research; a failure to protect her would be a violation of the guarantee of equal protection of fundamental rights. 

The test of constitutional validity traditionally applied in the area of social and economic legislation is whether or not a law has a rational relation to a valid state objective.*137* 

The present case involves a most fundamental aspect of liberty: the plan to restrain her and to force her to submit to harmful physical intrusions. Petitioner therefore asks this Court to exercise the heightened scrutiny reserved for those instances where the Court reviews practices affecting fundamental rights.*138*
Petitioner further asserts that characteristics attributed to her and to other non-human great apes necessarily implicate equal protection concerns.*139* Evelyn Hart is a member of the group "Hominoidea," the taxonomical group to which human beings also belong.*140* Being a non-human great ape means she can be bought and sold, treated as an object of commerce, and exploited for profit.*141* Others invoke her non-human status to justify future confinement and involuntary submission to what can only be called torture, with the real possibility of death resulting.*142* Hart argues that each of these three predicaments interferes with, and has an intolerable impact on, her most fundamental needs and interests. A prejudice essentially involves a failure to treat a group appropriately, based on arbitrary or irrelevant grounds.*143* Although Evelyn Hart and those in her class possess characteristics and needs that are relevant to decisions about how she should be treated, this factor is not controlling where the most fundamental rights of life and liberty are concerned. In light of the competitive aspects of medical research,*144* the systematic abuse of non-human great apes is unlikely to be eliminated voluntarily by those in the field.*145* Because legislative action to rectify her situation is extremely unlikely, Petitioner Hart urges this Court to outlaw such discrimination.*146*
As one member of this present Court once said: "through ignorance and prejudice, [they] have been subjected to a history of unfair and often grotesque mistreatment."*147* 

Justice Stevens was referring to the plight of mentally disabled humans, but he could as well have been describing the grotesque mistreatment of the other great apes, by humans. Human knowledge about the sensitivities of the other great apes is, admittedly, a recent phenomenon, but it is precisely because we are no longer ignorant about those sensitivities that nothing can justify the continuing, grotesque mistreatment of chimpanzees and other great apes.

2. The Subjection of Petitioner to Sale and Subsequent Invasive Research Violates the Equal Protection Component of the Fifth Amendment 

The protections invoked in the previous section apply with equal force against the federal government. In Petitioner’s case, the National Institutes of Health decision to dispose of her as an item of property violates the equal protection component of The Fifth Amendment’s Due Process clause. Although the Fifth Amendment (which is applicable to the federal government and the District of Columbia)*148* does not contain an equal protection clause like that found in the Fourteenth Amendment (which applies only to the states),*149* this Court has recognized that "discrimination may be so unjustifiable as to be violative of due process."*150* The "equal protection of the laws" is a more explicit safeguard against prohibited unfairness than "due process of law," and consequently, the latter can encompass the former. Thus: 

Particular constitutional rights that follow from the best interpretation of the equal protection clause, for example, will very likely also follow from the best interpretation of the due process clause. The Supreme Court had no difficulty in deciding that although the equal protection clause does not apply to the District of Columbia, racial segregation in the District’s schools is nevertheless unconstitutional under the due process clause, which does apply to it.*151*
3. The Subjection of Petitioner to Invasive Research at the State University is Not Narrowly Tailored to the State Interest Invoked, and Violates the Equal Protection Clause of the Fourteenth Amendment 

The Equal Protection Clause of the Fourteenth Amendment commands that no state shall "deny to any person within its jurisdiction the equal protection of the laws,"*152* and mandates the states to treat all persons similarly situated, alike.*153* In determining which classifications may be unconstitutionally discriminatory, this Court has never been wedded to fixed concepts of equality.*154* "[H]istory makes it clear that constitutional principles of equality, like those of liberty, property, and due process, evolve over time…."*155* 

The right to life is implicitly protected by the Constitution.*156* The liberty interest in bodily integrity and physical freedom is also fundamental.*157* Where legislation affects these rights, the government must show a compelling interest at stake; a "narrowly tailored" connection between the challenged governmental action and the governmental interest;*158* and that the government could not secure its compelling interest by a different classification or by less drastic means.*159* 

In 1996, the National Institutes of Health ("NIH") announced a decision to "redirect some of the $10 million that the National Center for Research Resources now spends on chimpanzee based research."*160* The NIH cited time expenditures and failure to find applicable results. Thus, the State’s interest in general research using non-human hominids is not, in fact, narrowly tailored and is not claimed to be an immediate or unique method for curing disease. Alternative methodologies to effectively promote the public interest can and should be made available. 

But even if they were not, Petitioner insists that the government must still demonstrate a compelling interest in continued discrimination against Petitioner and all members of her class. This is because whenever an illegitimate intrusion is alleged, "[t]he inquiry must examine likely results. It must seek out submerged classifications or differential impacts. In an epidemic the state assuredly has the power to require testing, vaccination, and quarantine, but those intrusions must be measured for their necessity and efficacy, and if the intrusions are extreme alternatives must be considered."*161* 

In the present case, we must consider the purpose asserted by the National Institutes of Health: that is, the goal of public health. Petitioner acknowledges the legitimacy and the importance of this objective, but argues that the government has failed to establish a compelling or immediate need for biomedical experiments involving non-human great apes to achieve that stated objective. Petitioner’s particular and fundamental interests outweigh whatever generalized interest the state may have in the goal of attaining knowledge about human disease. As the reason for carrying out the experiment becomes less about individual therapy, and more about a quest for general knowledge, the value of the government interest in protecting the research is correspondingly diminished.*162* Obviously, neither Evelyn Hart nor her class is in any way helped by the research in issue. Accordingly, we urge that the permission for this research be declared an invalid infringement of the plaintiff's Due Process and Equal Protection rights. 

C. SAFEGUARDING THE RIGHTS OF PERSONS SUBJECTED TO SCIENTIFIC EXPERIMENTATION IS A CRITICAL COUNTERVAILING CONCERN TO THE STATE

The government contends that the possible benefits to society resulting from medical experimentation are the only state interest raised in Hart’s case. Petitioner asserts, on the contrary, that safeguarding the rights of individuals in the conduct of research projects is a momentous countervailing concern to the state. The asserted interest in health implicates much more than just anatomy and pharmacology; it involves helping people instead of harming them. In a country that spends many billions of dollars each year on the consequences of societal violence,*163* the state interest in public health and safety is more effectively served by promoting respect for life. As applied to the lives of non-human great apes, recognition of this principle would reflect the 

increased understanding of them that science has gained over the past thirty years. Field studies, laboratory work, and language-acquisition research demonstrate that human and non-human great apes are very similar, and could benefit from legal protections for similar reasons. 

Thus, although both human and non-human great apes provide effective models in some studies, this fact does not justify their use.*164* The best research tool for the study of human diseases is a human being, but it has generally not been argued, for example, that the great benefits of experimenting on human beings with IQs below a certain number would justify an abrogation of their status of persons. For example, not even anencephalics—human babies born with a only a brain stem and with no chance of ever becoming conscious—may be used as the subjects of lethal experimentation, or for organ donations to save other babies’ lives.*165* Frederick Coulston resorted to testing on chimpanzees "when his work with human subjects—prisoners—was halted in the 1960s."*166* Roger Fouts has commented: "‘Eventually we realized it was wrong to experiment on prisoners, and our closest relatives, the chimpanzees, are the next step’…‘People say, "You'd want to use a chimp's organs if it would save your child." Well, I’d want to use my neighbor’s organs if it would save my child, but that doesn’t mean I should.’"*167*
Hippocrates warned physicians: "As to diseases, make a habit of two things—to help, or at least to do no harm."*168* In Hippocrates’s day, physicians carried out experiments, but they did so primarily to help individuals who did not respond to customary remedies.*169* In modern medical science, experimentation is widespread, not for individual therapy, but in the hope of advancing scientific knowledge.*170* In any constitutional analysis of each experiment, individual liberty interests must be balanced against the relevant state interests.*171* Therapeutic experimentation, which attempts to address a concrete health problem, implicates a stronger state interest than does research done in the hope, or even the expectation, of acquiring generalized scientific information.*172* That an alarming number of ethically questionable experiments done for informational purposes—combined, perhaps, with the promise of prestige or financial gain for the investigators—shows us that "even medical progress can exact an intolerable price."*173* 

A disturbing number of recent and dangerous experiments have used vulnerable and 

uninformed subjects.*174* A 1966 survey by U.S. physician Henry Beecher found widespread disregard of the best interests of human subjects.*175* For example, in 1993, the Boston Globe disclosed that more than one hundred youngsters at the Fernald School for mentally disabled children were fed cereal containing radioactive isotopes during an experiment in the 1940s and 1950s.*176* In addition, from the 1950s to the 1970s, researchers infected institutionalized mentally disabled children at the Willowbrook School with hepatitis as part of a study to develop a vaccine.*177* The leading researcher, Dr. Saul Krugman of New York University, reasoned that the school’s filthy conditions would cause most new arrivals to develop the disease anyway.*178* Testimony in the ensuing trial described beaten children, maggot-infested wounds, and cruel and inappropriate use of restraints.*179*
By 1974, responding to public reaction to these and other abuses, Congress established the National Commission for the Protection of Human Subjects of Biomedical and Behavioral Research.*180* The Commission concluded that "persons having limited capacity to consent are vulnerable or disadvantaged in ways that are morally relevant to their involvement as subjects of research."*181* Being a person with limited capacity to consent, Petitioner Hart urges the application of this standard to her case. She asserts that, as outlined under the rules issued by the Department of Health and Human Services,*182* the Department should limit the conducting and funding of research involving greater than minimal risk on Evelyn Hart to situations where: (1) the experiments would directly benefit her, or (2) the experiment is likely to yield generalized knowledge about her own disorder.*183* These two prongs can be usefully compared with the legislation recently introduced by New Zealand as part of that nation’s acknowledgement of the unconscionability of the use of non-human hominids in research.*184*
These safeguards address the dangerous premise underlying research abuses: that ends can justify any means. Nowhere is the danger more evident than in biomedical research upon our closest living relatives. Although her class is numerically small, an understanding of Evelyn Hart’s position has wide significance, because it arises within the larger context of medical experimentation on persons. The issue is the balancing of the government’s responsibility to protect vulnerable individuals who are incapable of speaking for themselves against its goal of encouraging better methods to diagnose, treat, and otherwise care for persons. To protect Evelyn Hart is to strengthen the protections of all subjects who lack free power of choice, the legal capacity to consent, or the ability to comprehend what is happening to them.

Evelyn Hart is a person for purposes of the Fifth and the Fourteenth Constitutional Amendments. She has a demonstrable interest in remaining alive as long as life holds the possibility of enjoyment or fulfillment.*185* To incarcerate her and then to subject her to physical and psychological distress violates her fundamental rights. The burden of proof is on those who would sacrifice her interests for the general good, just as the burden of proof is on those who would sacrifice the interests of some humans to benefit others.*186* That justification must be based on more than a speculative or even marginal benefit.*187* 

III. FORCING PETITIONER TO SUBMIT TO INVASIVE, NON-THERAPEUTIC RESEARCH IS REPUGNANT TO INTERNATIONAL LAW AND VIOLATES THE EIGHTH AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES.
A. THE USE OF PLAINTIFF IN NON-THERAPEUTIC BIOLOGICAL EXPERIMENTS CONSTITUTES TORTURE UNDER INTERNATIONAL LAW

Invasive biomedical research, when it is neither therapeutic nor voluntary, is torture. Torture can be aimed at extracting information as well as, or instead of, being designed to punish or humiliate.*188* The United Nations General Assembly has recognized a prohibition of torture under international jus cogens norms that can neither be waived nor excused.*189* Exceptional circumstances such as a state of war or any other public emergency may not be invoked as a justification.*190* Generally accepted definitions of torture appear in United Nations treaties, and underscore the worldwide interest in protecting all persons from torture and "cruel", "inhuman," or "degrading" treatment or punishment.*191* Evelyn Hart, having shown that she is entitled to be classified as a person for purposes of fundamental rights, contends that the stated intentions of the National Institutes of Health constitute torture, inhuman treatment, and willful killing.*192* Enduring physical pain, confinement, isolation, overwhelming anxiety, irreversible injury, and even threats to life itself, a non-human great ape suffers as a human would suffer in similar circumstances. There is no morally or legally acceptable reason to permit the subjection of any great ape to these procedures.*193*
The issue here is not whether these experiments may prove useful. The issue is whether there exist the kind of compelling circumstances that justify the severe deprivation of liberty and the physical intrusions involved in such experiments.*194* Finally, bodily intrusion should not be permitted where there is no possibility of benefiting the subject of the intrusion.*195* Here, no benefit is being sought for non-human great apes themselves. This Court’s recognition of Evelyn Hart’s personhood would bar the imposition of invasive, nonconsensual procedures upon her, just as the law now prohibits such impositions upon humans.

B. THE GOVERNMENT’S PLAN OFFENDS U.S. OBLIGATIONS UNDER INTERNATIONAL LAW AND THE EIGHTH AMENDMENT TO THE U.S. CONSTITUTION

1. The United States recognizes international norms prohibiting torture. 


The United States recognizes that international law prohibits torture, under The Declaration on the Protection of All Persons from Being Subjected to Torture (the "Torture Convention").*196* The United States has ratified the Torture Convention;*197* thus, under Article VI of the Constitution, it is the supreme law of the land.

The Torture Convention embodies an essential principle of international legal norms. Theodor Meron recognizes the "irreducible core" of four fundamental rights: "the right to life and the prohibitions of slavery, torture and retroactive penal measures."*198* Freedom from torture has been treated as a fundamental legal right under domestic as well as international law.*199* International law is directly enforceable through the Supremacy Clause of the United States Constitution,*200* which ensures that ratified treaties become part of the supreme law of the United States, equal in status to a federal statute.*201* 

2. The Eighth Amendment may acquire meaning as public opinion becomes enlightened by a humane justice, and is broad enough to prohibit the act of torture. 


Not only has the United States ratified the Torture Convention;*202* torture is also repugnant to the Eighth Amendment.*203* Although the Eighth Amendment refers only to punishment, the Supreme Court in In re Kemmler held that the Eighth Amendment does indeed prohibit torture.*204* In Weems v. United States, the Supreme Court noted that the Eighth Amendment may be "progressive, and is not fastened to the obsolete but may acquire meaning as public opinion becomes enlightened by a humane justice."*205* For example, a majority of the Court indicated that "deliberate indifference to serious medical needs" of prisoners would violate the Eighth Amendment.*206* In Trop v. Dulles,*207* the Court observed that "evolving standards of decency that mark the progress of a maturing society" should inform interpretation of the Eighth Amendment.*208* 

The prohibition of cruel and unusual punishment has always focused on the right to be free from physical and mental torture. Recalling Kafka’s story "The Penal Colony," Professor Tribe wrote that "even the most awful tortures, it must be remembered, can be cloaked with such clockwork logic that many become persuaded of their perverse justice."*209* The court has addressed "serious constitutional questions respecting cruel and unusual punishment" in a case in which a prisoner was alleged to have been forced into medical and psychological experimentation.*210* If cruel and unusual punishment of convicted prisoners is forbidden by the United States Constitution, then, it is hard to find any principle permitting cruel and unusual punishment of innocent individuals.*211*
3. This case should be heard and decided, because Evelyn Hart’s cause of action reflects important ways in which international law influences the scope of protections against abuses under national law in state and federal courts.

In the early nineteenth century, in Foster v. Neilson,*212* the Supreme Court introduced a significant restraint on the application of treaties in domestic law: the doctrine of self-execution.*213* The Court held that a treaty is directly implementable in the United States only if "it operates of itself without the aid of any legislative provision."*214* In determining whether a treaty may be deemed self-executing, the Third Restatement of the Foreign Relations Law of the United States advises courts to consider the intent of the signatory parties, and any statements that the executive or legislative branches made concerning the treaty.*215* Some international legal scholars, however, have argued that United States courts neglect their duty under the Supremacy Clause if they do not faithfully implement the terms of a ratified treaty.*216*
The issue of whether human rights clauses of the United Nations are self-executing in the United States, once ratified, is unsettled. The International Court of Justice has ruled that the human rights provisions of the United Nations Charter impose binding obligations on all United Nations member states.*217* The Supreme Court of California, however, in Sei Fujii v. State,*218* ruled that articles 55(c) and 56 of the United Nations Charter, which stipulate that member nations will promote the observance of human rights without discriminating on the basis of race, could not form the basis of a suit absent domestic implementing legislation.*219* Former California Supreme Court Judge Frank Newman has pointed out that subsequently ratified United Nations treaties such as the International Covenant on Civil and Political Rights (ICCPR) contain a degree of specificity not found in the United Nations Charter, increasing the likelihood that those subsequent treaties are self-executing.*220* 

Although The Vienna Convention recognizes that states may enter a reservation when ratifying a particular provision of a treaty unless the reservation is incompatible with the object and purpose of the treaty,*221* some treaty provisions are considered so fundamental that no limitations can be contemplated in their ratification.*222* It is this non-derogability that distinguishes a peremptory from a customary norm.*223* A norm retains its peremptory character so long as a substantial majority of nations recognize it.*224* Peremptory norms include "gross violations of human rights" such as torture.*225* 

Torture is expressly or implicitly prohibited by the constitutions of more than fifty-five nations,*226* including this one through the Eighth Amendment.*227* Chief Justice Marshall stated that when acts are proscribed by the law of nations, such prohibitions are binding on the United States courts.*228* This case should be heard and decided, because Hart’s claim flows directly from the United States ratification of the Torture Convention, and her cause of action can be addressed through her substantive right as embodied in the Eighth amendment. International Law and the Eighth Amendment operate no less than the Fourteenth Amendment to afford protection to legal persons. Evelyn Hart requests a prohibition of the treatment planned by the government and the University, because that treatment constitutes torture, and because in the context of both the Eighth Amendment and International Law, Petitioner meets the definition of a person entitled to legal protection. 

IV. FORCING THE PETITIONER TO SUBMIT TO CONFINEMENT AND BIOMEDICAL RESEARCH VIOLATES THE THIRTEENTH AMENDMENT’S REPUDIATION OF SLAVERY
A. TREATMENT OF NON-HUMAN GREAT APES AS CHATTELS IS REPUGNANT BOTH TO THE SPIRIT AND PURPOSE OF THE THIRTEENTH CONSTITUTIONAL AMENDMENT

From time to time, the legal meaning of "person" has had to be revised to include someone who had been excluded. Former slaves and their descendants were accorded personhood because sensitivities changed, so that what had become socially abhorrent became legally intolerable. As a society, we observed that the essence of slavery is the assignment of a lower valuation to individuals based upon morally arbitrary characteristics. Enslaved individuals are valued as mere commodities rather than as persons, who must have the higher valuation of respect.*229* 

When non-human great apes are treated as objects to be bought and sold, their unique individual natures and capacities are subverted to the purposes of others. They are enslaved. Our knowledge of the capacities of the non-human great apes demands a serious and urgent reconsideration of their inclusion in the legal category "property." Recategorization of this kind is not without precedent. 

In 1865, the Thirteenth Constitutional Amendment pronounced that "[n]either slavery nor involuntary servitude, except as punishment for a crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction."*230* With that announcement, an entire class of individuals was legally relocated from the category called "property" to the category called "person." For it was not nature that made their class into property; it was law, and it was law that changed their classification.*231* Discussing the impact of this legal development on U.S. property law, Justice Swayne wrote in 1866: 

The thirteenth amendment...[t]renches directly upon the powers of the states and of the people of the states…It destroyed the most important relation between capital and labor in all the states where slavery existed. It affected deeply the fortunes of a large portion of their people. It struck out of existence millions of property. The measure was the consequence of a strife of opinions and a conflict of interests, real or imaginary, as old as the constitution itself.*232*
The lead of the Thirteenth Amendment was not immediately followed throughout the nation. In the case of the General Rucker,*233* a boat worker with a skull injury explained to the court how the mate of the boat beat him with a tool until he fell overboard.*234* The mate forced him back to work by threatening to shoot him. Judge Hammond opined, "Of course it is possible that this negro man of inferior intelligence conceived the idea…of taking advantage of the circumstance that in falling he had cut his head to wholly fabricate a story…[but] it was well said by the learned counsel of libelant that these simple-minded negroes are scarcely equal to such a scheme as that."*235* The Judge surmised that 

this mate was pursuing the usual method—to which they are nearly all addicted, and which they dislike to give up—of enforcing obedience to his orders by physical force…It is fairly to be inferred that…the mate was engaged in driving the hands to the speedy work necessary to enable the boat to leave that evening, and …he tapped him on the head with the monkey-wrench…severely enough to make an ugly wound.…*236*
A modern reader will recoil at the thought that beating people was a common addiction, and that the plaintiff could be assaulted yet again in court by the prejudice apparent in the judge’s derisive handling of his case. Sadly, the pernicious "addiction" to cruelty plays out today, but the most blatant examples include those of humans enforcing their will upon non-human "workers." There is an uncanny parallel between the beating of the ship worker "by the usual method" and the treatment of non-human great apes in profit-making ventures. We saw an example of this when a dancer in a Las Vegas nightclub videotaped widely-known ape "trainer" Bobby Berosini back-stage before the beginning of his show.*237* The tape shows Berosini, immediately before going on stage, grabbing, slapping, punching, and shaking orang-utans while several handlers hold the animals in position.*238* The tape also shows Berosini striking the animals with a rod.*239* At least nine separate incidents were taped in the short period between the 9th and the 16th of July, 1989.*240* 

Aristotle considered slavery an intolerable condition—for Greeks.*241* On the other hand, he believed that the physical characteristics of some living beings made them slaves by "nature":*242* 

…so is it naturally with the male and the female; the one is superior, the other inferior; the one governs, the other is governed; and the same rule must necessarily hold good with respect to all mankind. Those men therefore who are as much inferior to others as the body is to the soul, are to be thus disposed of, as the proper use of them is their bodies, in which their excellence consists; and if what I have said be true, they are slaves by nature, and it is advantageous to them to be always under government. He then is by nature formed a slave who is qualified to become the chattel of another person, and on that account is so, and who has just reason enough to know that there is such a faculty, without being indued of the use of it; for other animals have no perception of reason, but are entirely guided by appetite, and indeed they vary very little in their use from each other; for the advantage which we receive, both from slaves and tame animals, arises from their bodily strength administering to our necessities…*243*
Modern society can no longer justify treating some humans as "slaves by nature." Given what we now know about non-human great apes, slavery is every bit as intolerable when imposed upon them. Geza Teleki provides accounts of the modern chimpanzee trade, explaining that at least ten chimpanzees die for every young one that survives more than one year at the overseas destination.*244* The details are shockingly reminiscent of the methods of the human slave trade:

Most prized by the dealers and their clients are nursing infants who are less than two years of age and totally dependent on their mothers for survival. The slaughter begins in the wilderness as hunters with shotguns or flintlocks loaded with pebbles or metal shrapnel attack mothers and other protective group members. Many infants die when this crude ammunition scatters to hit both mothers and their clinging offspring. Pit traps, poisoned food, wire snares, nets and even dog packs are also used to kill adults defending the youngsters. More deaths occur during transport to villages. Infants are often tied hand and foot with wire, causing circulation loss and septic wounds, and are trucked to urban centres in tiny cages or tightly bound sacks, often under heavy suffocating loads to avoid detection at checkpoints. Few receive care en route, so starvation and dehydration are commonplace. While awaiting shipment overseas, more die of neglect in filthy holding pens and at airports where flight delays lead to exposure. Cramped in tiny crates, even carried in personal luggage, the victims often must endure days of travel through several transit points which offer ample opportunities for falsifying documentation. Some infants manage, against all odds, to survive this ordeal only to die at the final destinations from cumulative physical and psychological trauma.*245*
Shaking in cages, ravaged by malnutrition, negligently or deliberately injured by handlers, the young chimpanzees who survive are brought to dealers who sell them to private collectors for thousands of dollars each.*246* Similarly, international investors put up considerable sums of money to trade in humans.*247* Historians estimate that between thirty and sixty million Africans were caught up in fours centuries of slave trade, but most did not survive the march to the ships, the wait in holding stations or the voyage itself:*248*
On many of these ships, the sense of misery and suffocation was so terrible in the ’tween-decks—where the height was only 18 inches, so that the unfortunate slaves could not turn round, were wedged immovably, . . . and chained to the deck by the neck and legs—that the slaves not infrequently would go mad before dying or suffocating.*249* 

Cases heard prior to the passage of the Thirteenth Amendment give us an idea of how slaves were bought and sold. In an 1848 court document valuing "certain goods and chattels,"*250* each adult male, regardless of listed skill, was valued at $2,000.*251* Each woman was valued at $1,000, including "one negro woman, a tanner by trade, and skilful therein."*252* Children were appraised at $500.*253*
Enslavement transcended economics. It quashed autonomy and the most basic individual dignity. Slave families were broken up at court sales in order to release more capital.*254* Neither slave marriages nor parental relationships had legal standing.*255* Although slaves had no recourse to the law, the law could be applied to terrorize them. For runaways, laws encouraged scalping, whipping, branding, amputations, castrations, (via a statute providing a slave "shall be gelt"), and death.*256* Virginia law exculpated whites for homicide of slaves.*257* In response to a 1712 insurrection, New York judges sentenced twenty-five slaves to death.*258* Three were sentenced to be burned at the stake - "one by slow fire in torment for eight to ten hours and until consumed by ashes; one to be broken on the wheel and so languish until dead; and one to be hung in chains without sustenance until dead."*259* One of the convicted was pregnant; her sentence was reprieved until she had given birth; then she was hanged.*260*
How on earth were these acts justified in the minds of those who carried them out?
The rationale for such monumental atrocities had to be accumulated over a vast period of time.*261* The ancient concept of the Great Chain of Being ranked creation from inanimate forms such as rocks, to plants, to non-human animals, to humans, to the many ranks of heavenly creatures, with God at the pinnacle.*262* The "lowest" humans ranked just over the "highest" non-human animal, presumably simian.*263* This mythical Chain "universalize[d] the principle of hierarchy."*264* 

Carolus Linnaeus elaborated on the principle, in his Systema Naturae.*265* Although all humans appeared within the category of Homo Sapiens, Linneaus divided them into seven variations: American, European, Asiatic, African, wild men, Monstrosus, and Troglodytes.*266* In the 1770s, Dutch anatomist Peter Camper found in his collection of skulls a "facial angle" that revealed a gradation of similarity starting from non-human apes and continuing through Africans to Europeans.*267* The theory that races of humans are separate species appears in philosopher David Hume’s division of humans according to his opinion of their cultural merits:

"I am apt to suspect the negroes, and in general all the other species of men (for there are four or five different kinds) to be naturally inferior to the whites. There never was a civilized nation of any other complexion than white, nor even any individual eminent either in action or speculation. No ingenious manufactures amongst them, no arts, no sciences."*268*
In other words, Africans were to be subjected to grotesque abuse because they were considered less than human by those who wished to popularize a certain worldview. Racism, in its origins, was speciesism. 

Modern scholarly debate has sought the origins of the "law of slavery." Slave law can be regarded as a social custom congealed into legal precedent.*269* This principle was used to legitimate slavery by British courts*270* and the United States Supreme Court.*271* The British government recognized slavery in the colonies as an object of both private and public international law by the nineteenth century,*272* providing one of the most stable foundations for the legitimacy of slavery in the United States.*273* 

South Carolina derived the legal precedent for lifetime, race-based slavery from seventeenth century Barbadian laws.*274* Although some ostensibly "welfarist" legislation was extended,*275* historian Winthrop Jordan called Carolina’s slavery "the most rigorous deprivation of freedom to exist in institutionalized form anywhere in the English continental colonies."*276* By the mid-1700s, slaves were definitively categorized as chattels.*277* 

In 1641, Massachusetts adopted the Body of Liberties, cited "the law of God" to differentiate between free people and those permitted to be enslaved.*278* The framers incorporated the detailed regulations in Leviticus 25:39-55, including the distinction between "your brethren the children of Israel"*279* and "the heathen that are round about you."*280* Theophilus Eaton, a founder of the New Haven colony, claimed to own Africans in 1658 as "servants forever or during his pleasure, according to Leviticus, 25: 45 and 46."*281* 

The year of 1705 saw Virginia’s first comprehensive slave "code."*282* Africans were deemed more economical than white servants, because the planters and government were willing to control them with measures they considered too extreme to impose on other English people.*283* Virginia’s leaders banned lifetime enslavement of Christian people, implicitly limiting slavery to Africans and Native Americans.*284* 

Slavery, then, entered into law gradually, yet through deliberate legislation. By entering the realm of property relationships, slaves were diminished considerably from human stature, by the operation of law. They became the objects of inheritances, creditors’ rights, warranty, life estates and mortgages.*285* They were subjects of import duties and property taxes.*286* Any initial claim to free status and of legal protection of inherent basic rights was invisible by the early eighteenth century.*287* Commercial implications of the developments in exploitation of human beings became fully evident just before the Civil War, by which time corporations had begun to own slaves.*288*
The case of Dred Scott and his family held that descendants of emancipated slaves were not "citizens" of the several states at the adoption of the Constitution.*289* There was more. Slaves and their descendants, free or not, were not "acknowledged as a part of the people, nor intended to be…."*290* Chief Justice Roger B. Taney stated as the reason for their exclusion that: "they had for more than a century before been regarded as beings… so far inferior that they had no rights which the white man was bound to respect, and that the negro might justly and lawfully be reduced to slavery for his benefit;" that a slave was "bought and sold, and treated as an ordinary article of merchandise and traffic, whenever a profit could be made by it;" and that 

this opinion was at that time fixed and universal in the civilized portion of the white race. It was regarded as an axiom in morals as well as in politics, which no one thought of disputing, or supposed to be open to dispute, and men in every grade and position in society daily and habitually acted upon it in their private pursuits, as well as in matters of public concern, without doubting for a moment the correctness of this opinion.*291* 

We now know that the society based upon the supposed moral inferiority of human slaves was based on dangerous illusions. As a result, constitutional law has since been amended. The idea of moral inferiority of women to men has likewise been outgrown.*292* Industrial society, with its increasingly sophisticated knowledge in social and scientific fields, has neither belief in nor use for involuntary servitude. Contemporary scientific knowledge is demonstrating the connection between ourselves and our fellow great apes at the same time that new techniques render our use of the non-human great apes in research unnecessary. The prohibition of slavery is already part of our Constitution. Therefore, no Constitutional Amendment is needed for Evelyn Hart and her class.

B. EVEN POTENTIAL SUCCESSES IN MEDICAL RESEARCH DO NOT SUMMARILY JUSTIFY THE SUBJECTION OF A CLASS TO NON-CONSENTUAL EXPERIMENTATION

The use of human slaves in medical experimentation was widespread,*293* and the techniques applied blur the line between research and torture, as evidenced by the following examples. Dr. Thomas Hamilton’s search for a remedy for sunstroke involved placing a slave in an open-pit oven in rural Georgia.*294* J. Marion Sims repeatedly performed painful surgery on twenty-six Alabama slave women who needed treatment, but underwent surgery without anaesthesia despite its availability.*295* In 1849, after the thirtieth operation on his first subject, Sims found a cure for vesico-vaginal fistulae.*296* 

The arguments advanced to justify such experiments are the same as those used to defend research on the Petitioner in this case: the quest for advances in medicine. Where slaves were used, medical experimentation appears to have worked. For example, Thomas Jefferson personally conducted smallpox vaccination experiments on his slaves, and his efforts met with success.*297* Some such experiments surely increased life expectancies in the United States, but the price paid by the slaves was often irreversible damage, or death.*298* As Justice Ross of the New York Supreme Court wrote in a modern case involving subjects who were involuntarily hospitalized at various psychiatric institutions: 

The benefits of, and needs for, the medical research at issue are clear and evident; 

but at what cost in human pain and suffering to those subjects who are not capable of expressing either their consent or objection to participation? …[H]owever laudable the ends which defendants seek to achieve may be, those results must be gained through means within their grant of authority and which properly safeguard the rights of the plaintiffs. It may very well be that for some categories of greater than minimal risk non-therapeutic experiments, devised to achieve a future benefit, there is at present no constitutionally acceptable protocol for obtaining the participation of incapable individuals…The alternative of allowing such experiments to continue, without proper consent and in violation of the rights of the incapable individuals who participate, is clearly unacceptable.*299* 
Thus, even where results are perceived to have considerable value, the core problem remains unaffected: namely, the disregard for the violation of the individual's right to give or to withhold consent. Concern for the well being of potential subjects, the paramount concern in the treatment setting, must also be the overriding concern in research. To disregard this principle is to lead society down a dangerous path.

V. SANCTUARY IS AN APPROPRIATE ANSWER FOR THE SPECIFIC CIRCUMSTANCES OF PETITIONER’S CASE 
Once we have recognized an individual’s claim to certain basic rights, the next step is to frame a system in which these rights can and will be meaningfully enforced. As Ronald Dworkin has put the point, "Any plausible interpretation of the rights people have under the Constitution must be complex enough to speak to the remedy as well as the substance."*300* In the case of non-human great apes, once the immorality of capturing them from their habitat and/or forcing them to breed in captivity is appreciated, and then recognized by the law, there remains the practical issues of how we are to treat those non-human hominids already living in the U.S. In discussions about liberty, the idea of "benign captivity" of non-human great apes in zoos and other institutions that are designed for human education or entertainment is sometimes advanced.*301* Some zoos and educational institutions maintain healthy great ape populations for scientific study.*302* The message this conveys is that human education is more important than the freedom of non-human great apes. The zoo, like the laboratory, benefits from the unexamined assumption that the liberty interests of nonhuman great apes matter so little that their confinement is appropriate.

Despite the demeaning implications of captivity, there may be instances in which some form of confinement of non-human great apes is necessary, particularly when an individual has become so conditioned to life away from her natural habitat that survival in true freedom is not possible. In such a case, confinement in a sanctuary is appropriate.*303* A decision that confinement is in the best interest of the individual does not mean that public exhibition is also warranted. One commentator, on the issue of constitutional privacy rights, referred to "sanctuary" as an element of privacy that involves "protection against intrusive observation."*304*
Because each chimpanzee, gorilla, bonobo, and orang-utan is a unique and complex personality, each situation should be assessed in terms of the individual whose life and future is being considered.*305* Evelyn Hart, like some other great apes in similar situations, cannot regain her freedom by returning to Africa. Many non-human great apes who have lived in captivity lack the skills necessary for survival in the wild; moreover, the return journey would be physically and psychologically hazardous.*306* Often, as in this case, a private sanctuary may present the best answer.*307* Evelyn Hart’s guardian, Professor Robin Lane, has specified the Fauna Foundation sanctuary as the preferred destination. The sanctuary has made arrangements for her to become a permanent resident. 

CONCLUSION

From time to time, but not too often, society as a whole must admit that it was wrong. Collectively, we grow out of certain habits of mind, certain modes of behavior. Examples abound, but human slavery and its abolition is a familiar example as is, more recently, the end of apartheid in South Africa. When the collective prejudices, or unexamined assumptions, which have shaped a particular set of laws are later shown to be wrong—morally wrong, perhaps, as a result of changed morality; factually wrong, perhaps, in light of advances in our knowledge—the right response is for the law to take account of the changed morality, or the new knowledge, or, as in this case, both. We now know that it was wrong to classify Evelyn Hart, and others like her, as property. The law as it now stands cannot be defended, save as a product of the ignorance of its time.


But even recognizing and accepting our moral obligation to the Evelyn Harts in this country does not conclude our inquiry. The next question we must ask is whether the practical consequences of affording Evelyn Hart the minimal protections she seeks would be so far reaching, so disruptive of the status quo, as to render the idea infeasible.

Let us look, then, at the consequences. We may assume that if there were a well organized, well funded group opposed to protecting non-human great apes, we would be treated to a parade of horrors. "Next President Could Be A Chimpanzee," the New York Post might proclaim. "Orang-utans To Get Drivers’ Licences?" asks the New York Times, reporting that "people on the street worry that it will be difficult to determine which rights non human great apes do have, and which they do not. 'I don't want come in one day and find that I’ve been replaced by an orang-utan,' observed Anil Khan, a driver with the Yellow Cab Company." 

There are at least two good answers to this anticipated parade of horrors. The first is that a moral imperative is just that: imperative. Worldwide condemnation of apartheid and resultant pressure for its abolition were not, in the main, tempered or restrained by questions of practicality. The fact of the moral imperative was enough. And so it is here.

The second answer to the parade of horrors is that they bear no relation to what Petitioner is asking of this Court. She is asking, quite simply, for the same fundamental protections as are afforded other persons. This Court can, of course, grant Petitioner rudimentary protections against physical and psychological harm without also being understood to have granted her the right to vote, to drive, or to hold public office. To be free from abuse, and to be free to accept the sanctuary being offered her: that is all she is asking.

Evelyn Hart has answered the philosophic objection that there can be no rights without duties. The answer is two-fold. First, as a matter of law, there is nothing novel about protecting those in need without imposing a countervailing obligation on them. Youngberg v. Romeo demonstrates that United States law can recognize rights commensurate with a Plaintiff’s needs and capacities, despite the fact that there may be no correlative responsibilities imposed.*308* Second, although one consequence of this reclassification—from Property to Person—is that arrangements must be made for her care, we would do well to remember how she came to be "property"in the first place. We have invaded, disrupted, and largely destroyed her world, for our purposes.*309* Therefore, if non-human great apes who were long ago captured in the wild, enslaved, and shipped here, are no longer able to fend for themselves in what was their natural habitat, the very least we can do is to provide safe and peaceful sanctuary. 

A primary purpose of justice is to correct "the arbitrariness of the world."*310* The plight of Evelyn Hart demonstrates that such arbitrariness is not limited to human relations. But here, the arbitrariness is of human making. For all of these reasons, the Petitioner respectfully requests this Court to reverse the judgment of the District of Columbia Circuit of the Court of Appeals, and to enjoin the National Institutes of Health from assuming ownership of her. 

ATTACHMENT: THE DECLARATION ON GREAT APES*311*
We demand the extension of the community of equals to include all great apes: human beings, chimpanzees, bonobos, gorillas and orang-utans. The community of equals is the moral community within which we accept certain basic moral principles or rights as governing our relations with each other and enforceable at law. Among these principles or rights are the following: 

I. The Right to Life 

The lives of members of the community of equals are to be protected. Members of the community of equals may not be killed except in very strictly defined circumstances, for example, self-defence. 

II. The Protection of Individual Liberty*312* 

Members of the community of equals are not to be arbitrarily deprived of their liberty; if they should be imprisoned without due legal process, they have the right to immediate release. The detention of those who have not been convicted of any crime, or of those who are not criminally liable, should be allowed only where it can be shown to be for their own good, or necessary to protect the public from a member of the community who would clearly be a danger to others if at liberty. In such cases, members of the community of equals must have the right to appeal, either directly or, if they lack the relevant capacity, through an advocate, to a judicial tribunal. 

III. The Prohibition of Torture 

The deliberate infliction of severe pain on a member of the community of equals, either wantonly or for an alleged benefit to others, is regarded as torture, and is wrong. 
	

	 


